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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunali :-
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Under Section 86 of the Finance Act 1994 an appeal lies 1o - :
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty leviedis is;
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the a
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in th
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public S
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.

3. mw,mwwmmwmﬁﬁ@)w,1982#%@%@@?{%&?@
wfEfeT s are fFEt 1 AR Y eam e Ryar o 2

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982,
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(M amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on.

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. :
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Pratham Hyundai (Pratham Cars
Pvt. Ltd.), Plot No. 11, 12, 13, 14, Opp. Reliance Petrol Pump, Sanand ITI
College, Sanand Viramgam Highway, Tal: Sanand, Ahmedabad (hereinafter
referred to as “the appellants”) against the Order-in-Original number
01/AC/D/BIM/2018-19 dated 26.04.2018 (hereinafter referred to as “the
impugned order") passed by the Assistant Commissioner, Central GST,
Division-11I, Ahmedabad-North (hereinafter referred to as “the adjudicating

authority”).

s Brief facts of the case are that the appellants were holding Service Tax
Registration number AAGCP4022JSD001 under Business Auxiliary Service,
Repair and Reconditioning, Restoration or Decoration or any other service of
any motor vehicle. On the basis of prior information, it was learnt that the
said appellants were collecting charges from their various customers for
obtaining temporary license, providing insurance facilities, securing extended
warranty, bringing vehicles from godown stock yard to showroom or at times
delivering vehicles at the customer’s doorstep to ensure hassle free delivery
of the vehicles, in the name of handing facilitation logistics charges but not
shown in their ST-3 returns. Thus, inquiry against the said appellants was
conducted and they were asked to submit related documents. During scrutiny
of all the documents, several ambiguities were noticed and therefore, a show

cause notice, dated 11.10.2017, was issued to the appellants.

3. The said show cause notice was adjudicated by the adjudicating
authority vide the impugned order. The adjudicating authority, vide the
impugned order, confirmed the demand of Service TaX amounting to X
17,54,121/- under Section 73(2) of the Finance Act, 1994. He also ordered
for the recovery of interest at appropriate rate under Section 75 of the
Finance Act, 1994. The adjudicating authority further imposed penalties of 3
10,000/- and < 11,13,068/- ( T 6,41,055/- for the period 01.07.2012 to
30.05.2015 + <4,72,013/- for the period 01.06.2015 to 31.03.2016) under
Sections 77(2) and 78(1) respectively of the Finance Act, 1994.

4. Being aggrieved, the appellants have filed the present appeal before
me. The appellants pleaded that the impugned order was passed in ignorance
and/or without fully appreciative of the facts relevant to the case and
contrary to the applicable legal provisions. They argued that to attract
maximum customers, many ancillary facilities are provided to them. The cost
of which is embedded in the sales price of the car and proper VAT is
discharged on the sales value including handling charges which are collected

from the customers. They further argued that hancyiqg‘:c;hql_: es are collected
&L Cenr Q5

/O 2 CENTRy r
which include services for the maintenance of t?e?r’ppr ésad and stored

ofthe c st’ f their sales

in their godowns/ stock yards. These are also arrt
E 2




F No.V2(ST)152/North/Appeals/18-19

and the maintenance of the car is only for themselves and not for any other
person. They further argued that the handling charges collected on sale of
goods is the valuation issue for Central Excise and Commercial Tax
department and not for the Service Tax. They further stated that the

transaction between them and the car manufacturer is on principle to

principle basis.

5. A personal hearing in the matter was held on 13.12.2018 and Shri
Pravin Dhandheria, Chartered Accountant, appeared before me and

reiterated the contents of the grounds of appeal.

6. I have carefully gone through the facts of the case on records, appeal
memorandum and submissions made by the appellants at the time of
personal hearing. At the very beginning, I find that the appellants have filed
the appeal quite late. The impugned order was actually issued on 26.04.2018
but the appellants have filed the appeal on 06.11.2018; which shows that
they are delayed by nearly 264 days. However, the appellants have claimed
to receive the appeal on 12.09.2018, and in support of their claim, they have
submitted a photocopy ot their inward register which shows that they have
actually received the letter on 12.09.2018. Moreover, the appellants have
submitted postal acknowledgement which also supports their claim. Looking
to the above mentioned supporting documents, I am quite convinced that the
appellants have actually received the impugned order on 12.09.2018 and
thus accept the plea of the appellants that they have filed the appeal on

time.

75 Going through the documents, submitted by the appellants, I find that
they have claimed that whatever additional services provided by.them during
the process of sale of car, the cost of all those services has been embedded
in the sale price of the car and proper VAT is discharged on the sale value
including handling chargess (which are being collected from their customers
on sale of the car). The appellants have quoted Master Circular number
96/7/2007-ST dated 23.08.2007 and I too agree with the said circular thAat
Service Tax is not leviable on the transaction where Sales Tax/VAT has been
paid. The appellants have further tabled before me the judgment delivered
by the Apex Court in the case of Union of India and others vs. Bombay Tyre
International Ltd. Also, in the case of Sudarshan Motors vs. CCE Nagpur, the
Hon’ble Court has held that if a transaction involves both sale and also
services, the value of the goods should be excluded if sales tax/VAT has been
discharged. Now, while going through the impugned order, I find that the
appellants issued two invoices, and collected amount for the same, while
selling the cars; one was for the vehicle sale and the other was for the
handling charges. Now, the interesting fact about if that the car sale
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a debit note, pertains to the handling charges.. The said debit notes are
charged separately over and above the invoicei.; of the car sales. It is very
much pertinent to point out that the amount charged through the debit notes
is not included in the actual cost of the car. However, the appellants have
repeatedly pleaded that the handling charges are included in the actual cost
and are VAT paid and in support of their claim, they have submitted before
me three sets of invoices pertaining to different periods and customers.
Going through the said invoices, I find that one invoice pertains to sale of the
car and the other is related to handling charges. Both the invoices indicate
that VAT is discharged on the sale value. For better clarification, I produce

below, scanned copy of two invoices issued to a single customer on the same

day;
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Thus, looking above, I find that the appellants have paid VAT in both the
cases and as per Master Circular number 96/7/2007-ST dated 23.08.2007,
Service Tax is not leviable on the transaction where Sales Tax/VAT has been
paid. It seems that the adjudicating authority has failed to look into the
matter and jumped to the conclusion on the basis of allegation only; as
nowhere in the impugned order, I could find any statement to counter the
argument of the appellants regarding payment of VAT in the second
invoice/debit note. Thus, without an iota of doubt, I conclude that the said
second invoice is included in the total cost of the vehicle and VAT has been

rightly paid on it.

8. In view of the above, as per my above discussions and findings held in

appellants.
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9. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED o §
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SUPERINTENDENT,
CENTRAL TAX (APPEALS),

AHMEDABAD.

To,

M/s. Pratham Hyundai (Pratham Cars Pvt. Ltd.),

Plot No. 11, 12, 13, 14, Opp. Reliance Petrol Pump, Sanand ITI College,
Sanand Viramgam Highway,

Sanand,

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

1

2. The Commissioner, Central Tax, Ahmedabad-North.

3. The Dy. / Asstt. Commissioner, Central Tax, Div-I1I, Ahmedabad-North.

4. The Asstt. Commissioner, Central Tax (System), HQ, Ahmedabad-North.
2 Guard file.

6. P.Afile.







